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Press Freedom in Nigeria: National, Regional, and International Frameworks

About this resource

This resource is a compilation of domestic, regional, and
international laws, treaties, protocols, and case law that comprise
the frameworks for the protection of media freedom, the right to
access information, and the safety of journalists in Nigeria. It also
includes laws that limit freedom of expression and press freedom.
It can be used as a resource for domestic and international
advocacy groups and other stakeholders working to support and
improve the environment for press freedom and journalists’ safety
in Nigeria and across Africa.
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1. International Frameworks and Mechanisms

Universal Declaration of Rights (1948)

Press freedom, access to information, and the safety of journalists are fundamental
human rights, guaranteed in various international treaties.

While the Universal Declaration is not legally binding on states, its principles,
standards, and freedoms have been incorporated into binding international and
regional conventions, national constitutions, and other domestic legal frameworks.

Article 19: “Everyone has the right to freedom of opinion and expression; this
right includes freedom to hold opinions without interference and to seek, receive
and impart information and ideas through any media and regardless of frontiers.”

International Covenant on Civil and Political Rights
(1966)

A multilateral, legally binding treaty that commits state parties to respect the civil
and political rights of individuals, including the right to life, freedom of religion,
freedom of speech, freedom of assembly, electoral rights, and rights to due process
and a fair trial.

The right to freedom of expression and the media is enshrined in Article 19 of the
International Covenant on Civil and Political Rights (ICCPR).

Article 19: “Everyone shall have the right to hold opinions without interference.
Everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive, and impart information and ideas of all kinds, regardless
of frontiers, either orally, in writing or print, in the form of art, or through any
other media of his choice.”

According to Article 19(3), freedom of expression may be subject to certain
restrictions, including for the respect of the rights or reputations of others, and the
protection of national security, public order, public health, or morals. However,
these restrictions must be clearly prescribed by law, necessary to achieve a defined
goal, and proportionate.

Nigeria ratified the ICCPR in 1993 and hence it is bound by its provisions.

Compliance with the provisions of the ICCPR is monitored by the UN Human
Rights Committee and Nigeria has an obligation to report progress made and
measures put in place to promote the exercise of civil and political rights.

General Comment 34: Elaborates on Article 19 of the ICCPR and provides
guidance on various topics including freedom of expression and the media, the
right of access to information, and acceptable limitations on freedom of expression.
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International Convention on the Protection of All Persons
from Enforced Disappearances (ICPPED 2006)

Article 1 states that “No one shall be subjected to enforced disappearance”, and
that “No exceptional circumstances whatsoever, whether a state of war or a threat
of war, internal political instability, or any other public emergency, may be
invoked as a justification for enforced disappearance.”

Article 2 defines "enforced disappearance™ as the arrest, detention, abduction, or
any other form of deprivation of liberty by agents of the State or by persons or
groups of persons acting with the authorization, support, or acquiescence of the
State, followed by a refusal to acknowledge the deprivation of liberty or by
concealment of the fate or whereabouts of the disappeared person, which places
such a person outside the protection of the law.

According to Article 3, state authorities must take appropriate measures to
investigate acts defined in Article 2 committed by persons or groups of persons
acting without the authorization, support, or acquiescence of the State and to bring
those responsible to justice.

Nigeria ratified the ICPPED in 2009 and is therefore legally bound by it.

Convention Against Torture and Other Cruel, Inhuman, or
Degrading Treatment or Punishment - CAT (1984)

Article 1 of this Convention defines "torture" as any act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted on a person to
obtain information, a confession, or as a means of punishing him or her for an act
that they have committed or are suspected of having committed. The torture can
also be for purposes of intimidating, or coercing that person or for other reasons
based on discrimination, and such pain or suffering is inflicted by or at the
instigation of or with the consent or acquiescence of a public official or other
person acting in an official capacity.

Article 2:

1. Each State Party shall take effective legislative, administrative, judicial,
or other measures to prevent acts of torture in any territory under its
jurisdiction.

2. No exceptional circumstances whatsoever, whether a state of war or a
threat of war, internal political instability, or any other public emergency,
may be invoked as a justification for torture.

3. An order from a superior officer or a public authority may not be invoked
as a justification for torture.
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Nigeria ratified the CAT in 2001 and is therefore legally bound by it.

Convention on the Protection and Promotion of the Diversity
of Cultural Expressions (2005)

This Convention reaffirms that freedom of thought, expression, and information as well as
diversity of the media enable cultural expressions to flourish within societies. It also
recognizes that the diversity of cultural expressions including traditional cultural
expressions is an important factor that allows individuals to express and to share with
others ideas and values.

Article 6. Rights of Parties at the National Level. The Convention highlights that
state parties may take measures aimed at protecting and promoting diversity of cultural
expressions and these include measures aimed at enhancing the diversity of the media
including the public service broadcasting.

Article 11. Participation of Civil Society. Parties acknowledge the fundamental role
of civil society in protecting and promoting the diversity of cultural expressions. Parties
shall encourage the active participation of civil society in their efforts to achieve the
objectives of this Convention.

Nigeria ratified the convention in 2008.

Universal Periodic Review

The Universal Periodic Review (UPR) is a mechanism that assesses countries” human
rights records and addresses human rights violations every four years. The UPR
regularly enables each country to:

e report on the measures it has taken to improve the human rights situation at the
national level and to overcome obstacles to the enjoyment of human rights;

e receive recommendations from other UN Member States, based on contributions
from various stakeholders and reports, with a view to continuous improvement.

Nigeria’s last review was in January 2024. Some of the adopted recommendations
included ensuring that journalists are free to exercise their right to freedom of
expression, conduct impartial, thorough, and effective investigations into all cases of
assault, harassment, and intimidation of journalists, and bring to justice the perpetrators
of these offenses.

Nigeria’s next review will be in 2029. Building up to the review, stakeholders including
civil society organizations, can advocate for implementation of the adopted
recommendations, submit mid-term reports, and contribute to the consultative processes
for the development of the national report.

International Press Institute | IPI Africa Programme January 2025 Page 7


https://www.unesco.org/en/legal-affairs/convention-protection-and-promotion-diversity-cultural-expressions
https://www.unesco.org/en/legal-affairs/convention-protection-and-promotion-diversity-cultural-expressions
https://www.ohchr.org/en/hr-bodies/upr/ng-index
https://upr-info.org/en/review/nigeria
https://www.ohchr.org/sites/default/files/documents/hrbodies/upr/sessions/session45/ng/UPR45_Nigeria_Thematic_List_of_Recommendations.docx
https://www.ohchr.org/sites/default/files/documents/hrbodies/upr/sessions/session45/ng/UPR45_Nigeria_Thematic_List_of_Recommendations.docx

Press Freedom in Nigeria: National, Regional, and International Frameworks

2. Regional Frameworks for Press Freedom in Africa ‘

The following regional conventions and charters describe obligations to African
states to safeguard media freedom and the safety of journalists.

African Charter on Human and People’s Rights (1981)

Freedom of expression and access to information are fundamental human rights
protected by Article 9 of the African Charter, which states:

e Every individual shall have the right to receive information
e Every individual shall have the right to express and disseminate his
opinions within the law

Countries, including Nigeria, are required to submit reports to the African
Commission on Human and Peoples’ Rights (African Commission) on measures
taken to ensure that the rights enshrined in the African Charter are implemented.

Nigeria submitted its Cumulative Periodic Report on the Implementation of the
African Charter in 2017, which combines 6™ periodic reports and concerns the
period 2015 to 2016.

African Union Convention on Preventing and Combating
Corruption (2003)

The convention acknowledges that access to information is critical to fighting corruption.

Article 9. Each state shall adopt such legislative and other measures to give effect to the
right of access to any information that is required to assist in the fight against corruption
and related offenses.

Article 12(2). States must create an enabling environment that will enable civil society
and the media to hold governments to the highest levels of transparency and accountability
in the management of public affairs.

Nigeria ratified the convention in 2006.

African Charter on Democracy, Elections, and Governance
(2007)

This Treaty sets standards to “deepen and consolidate the rule of law, peace,
security and development” across the African Union. Freedom of the press and
access to information are explicitly referenced as fundamental human rights and
essential components of credible elections and accountable democracies.

Article 2(10) states that the objectives of the charter include promoting the
establishment of the necessary conditions to foster citizen participation,
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transparency, access to information, freedom of the press, and accountability in the
management of public affairs.

Article 27(8) stipulates that state parties shall commit themselves to promoting
freedom of expression, in particular, freedom of the press and fostering a
professional media.

Nigeria ratified this charter in 2011.

African Union Convention on Cybersecurity and Personal
Data Protection (2014)

This convention sets out principles for the establishment of a secure digital space
for electronic transactions, personal data protection, and combating cybercrime.

Avrticle 9 requires states to develop a legal framework that strengthens fundamental
rights and freedoms and protects privacy without infringing the free flow of
personal data.

Article 16 through Article 19 establishes the right to information, right of access,
right to object, and the right of rectification or erasure.

Avrticle 25(3) requires states to ensure that measures adopted to protect
cybersecurity do not infringe on the rights of citizens protected by the constitution
and other domestic laws, as well as rights protected in the African Charter
particularly freedom of expression, privacy, and right to a fair hearing.

At the time of this publication, Nigeria had not ratified this convention.

3. ADDITIONAL REGIONAL DECLARATIONS, GUIDELINES, COMMITMENTS

In addition to the legally binding frameworks above, Nigeria is also expected to
abide by several regional protocols, declarations, commitments, and principles.
These regional instruments build upon the rights to freedom of expression and
access to information enshrined in the African Charter.

Declaration of Principles on Freedom of Expression and
Access to Information in Africa (2019)

The 2019 declaration by the African Commission on Human and Peoples’ Rights,
which replaces the Declaration of Principles on Freedom of Expression (2002),
reconfirms the African Charter’s provisions on ensuring press freedom and
protection of journalists and includes principles on access to information, including
information online. It sets principles on:
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e Freedom of expression, which includes the safety of journalists and other
media practitioners; calls on states to take measures to prevent attacks on
journalists and media workers.

e Promotion of a diverse and pluralistic media; self-regulation and
coregulation; and the protection of sources and journalistic materials.

e Freedom of expression, access to information, and privacy online.

African Declaration on Internet Rights and Freedoms (2014)

A pan-African and civil Society-led initiative to promote human rights standards
and principles of openness in internet policy formulation and implementation on
the continent. The Declaration establishes 13 principles, including:

Principle 3. Everyone has the right to hold opinions without interference.

“Everyone has a right to freedom of expression; this
right shall include freedom to seek, receive, and
impart information and ideas of all kinds through
the Internet and digital technologies and regardless
of frontiers. Any interference with these rights must
be clearly prescribed by law, necessary to achieve a
defined aim, and proportionate.”

Principle 4. Everyone has the right to access information online.

Principle 11: Everyone has the right to due process in relation to any legal claims
or violations of the law regarding the Internet.

Model Law on Access to Information for Africa (2013)

A guide developed by the African Commission for the development, adoption, or
review of access to information legislation by African states

The right to information is guaranteed in accordance with the following principles:

(a) Every person has the right to access information about public bodies and
relevant private bodies expeditiously and inexpensively.

(b) Every person has the right to access information of private bodies that may
assist in the exercise or protection of any right expeditiously and
inexpensively.

Guidelines on Access to Information and Elections in Africa
(2017)
Adopted at the 61st Ordinary Session of the African Commission to provide

direction on access to information in the electoral process as a means of
strengthening democratic governance in Africa.
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Key principles include:

e Proactive disclosure by various stakeholders including election
management bodies, law enforcement authorities, and political parties.

e Protection of whistleblowers from administrative, social, legal, or
employment-related sanctions.

e The duty to create, keep, and maintain information.

The Windhoek Declaration (1991)

A statement of principles on press freedom by African journalists, editors, and
media professionals. The declaration calls for constitutional guarantees of press
freedom, emphasizes the importance of press independence from government,
political or economic control, and advocates for media independence and
pluralism.

4. REGIONAL MECHANISMS

African Commission on Human and Peoples’ Rights

Avrticle 55 of the African Charter empowers the African Commission to make
decisions on complaints, known as communications, from any interested person on
compliance by states to the rights guaranteed in the African Charter. The
Commission’s decision is referred to as a “Recommendation”, its decision is not
legally binding on Nigeria as the Commission is a quasi-judicial body.

Nigeria is however expected to abide by the decisions of the African Commission.
The African Commission has considered several complaints relating to freedom of
expression, access to information, and press freedom in Nigeria.

4.1 Select Decisions on Nigeria by the ACPHR
Centre For Free Speech v Nigeria (1999) - Communication

206/97

The Commission held that the arrest, detention, prosecution, and conviction of four
Nigerian journalists—Chris Anyawu, Kunle Ajibade, George Mbah, and Ben
Charles Obi—for reporting stories on the alleged 1995 coup attempt in their
various newspapers and magazines amounts to a violation of their rights to
freedom of expression, personal liberty, and fair hearing. The African Commission
urged the government of Nigeria to order the release of the four journalists.
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Media Rights Agenda v Nigeria (2000) - Communication 224/98

The African Commission on Human and People’s Rights found that the arrest and
incarceration by the Nigerian government of journalist Niran Malaolu, for
allegedly being involved in a coup as a result of his publication amounted to a
violation of his right to freedom of expression, right to be defended, the right to
liberty vis-a-vis impartiality of the court.

Constitutional Rights Project and Civil Liberties Organization
v. Nigeria- Communication No. 102/93 (1998)

The Constitutional Rights Project and Civil Liberties Organization challenged the
decree that allowed the Nigerian government to seize certain publications, and
unlawfully arrest and detain some protesters after the annulment of the country’s
1993 presidential election results.

The Commission found that the Nigerian government infringed its citizens’ right to
participate freely in the political processes of their country and their right to
freedom of expression due to the unlawful seizure and arbitrary detention of
protesters. It reasoned that the decrees issued by the government were tailored
specifically against certain individuals and legal entities, therefore violating the
country’s constitution and international human rights laws.

The Commission noted that “competent authorities should not enact provisions that
limit the exercise of this freedom. They must not override constitutional provisions
or undermine fundamental rights guaranteed by the constitution and international
human rights standards.”

Media Rights Agenda and Others v Nigeria- Communication:
105/93, 128/94, 130/94, 152/96

The Nigerian Government issued a Decree that granted the Newspaper Registration
Board broad discretionary powers in determining whether to register a newspaper,
as a result of this decree, the Board seized 50,000 copies of a magazine and
prohibited some specific newspapers.

The Commission held that the proscription targeting specific newspapers was a
limitation not within the law and discriminatory. It also noted that the seizure of
50,000 copies of TELL magazine was an inappropriate measure given that the
magazine contained only critical issues and critiques of the head of state.

It stated that for public debate not to be stifled, individuals who assume highly
visible public roles must necessarily face a higher degree of criticism than private
citizens.
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4.2. The African Court on Human and People’s Rights

The African Court on Human and Peoples’ Rights (African Court) based in Arusha
Tanzania, was established by a protocol to the African Charter on Human and
Peoples’ Rights (Protocol). The African Court complements the functions of the
African Commission.

The African Court has jurisdiction to deal with all cases and disputes submitted to
it regarding the interpretation and application of the African Charter, the Protocol,
and any other relevant human rights instrument ratified by the concerned States.

Nigeria signed the Protocol in 2003 but has not yet ratified it nor made the
Declaration under Article 34(6) of the Protocol to accept the competence of
the African Court to receive cases directly from individuals and NGOs.

The African Court has therefore not considered any cases relating to Nigeria.

5. SUB-REGIONAL MECHANISMS

Economic Community of West African States (ECOWAS)

Nigeria is part of the Economic Community of West African States (ECOWAS)
and the ECOWAS treaty makes specific reference to media freedom and access to
information rights. According to Article 66 of the treaty, member states agree to
the following:

e to maintain within their borders, and between one another, freedom of
access for professionals of the communication industry and for information
sources;

e to facilitate the exchange of information between their press organs; to
promote and foster effective dissemination of information within the
Community;

e to ensure respect for the rights of journalists;

e to take measures to encourage investment capital, both public and private,
in the communication industries in Member States.

ECOWAS Community Court of Justice

The ECOWAS Community Court of Justice has considered many cases relating to
freedom of expression, access to information, and press freedom in Nigeria.

The Incorporated Trustees of Expression Now Human Rights
Initiative v. Federal Republic of Nigeria- ECW/CCJ/JUD/37/23

Expression Now Human Rights Initiative, a non-governmental organization based
in Nigeria, challenged some provisions of the Nigerian Broadcasting Code (the
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Code), particularly, Articles 3.1.1, 3.1.2, 15.2.1, 15.2.1.1 and 15.5.1 and the act of
arbitrarily imposing fines and sanctions on broadcasting stations by the National
Broadcasting Commission violated the right to freedom of expression and press
freedom.

The Court held that these provisions have the effect of curtailing press freedom and
freedom of expression due to their vagueness and infinite scope, and as a result, did
not comply with Principle 9 of the Declaration of Principles on Freedom of
Expression and Access to Information and contravened Article 9 of the African
Charter.

It noted that these provisions cannot be considered as being enacted in the spirit of
the promotion or the protection of the right to freedom of expression due to their
vagueness and arbitrariness, and Principle 9 of the Declaration of Principles was
adopted to help member states avoid the kind of situation created by these
provisions. Nigeria was ordered to align the impugned provisions with its
international obligations and not to apply these provisions until the alignment is
done.

Media Rights Agenda v. The Federal Republic of Nigeria-
ECW/CCJ/JUD/40/22

Media Rights Agenda and 9 other applicants including civil society organizations
and journalists challenged the suspension of Twitter, a microblogging App by the
Nigerian government on June 4, 2021.

The Court expressly noted that the internet, print media, or electronic media
including “Twitter (now “X”)” and any means of artwork can be used for
expressing or disseminating opinions. It held that “access to Twitter is one such
derivative right that is complementary to the enjoyment of the right to freedom of
expression according to the provisions of Article 9(1) & (2) of the African Charter
and Article 19 of the ICCPR”.

In its decision, the court held that since no existing law or a court order backed the
suspension of Twitter in Nigeria, hence the suspension contravened Article 9 of the
African Charter and Article 19 of ICCPR. The Nigerian government was ordered to
lift the suspension and guarantee a non-repetition of the unlawful ban on Twitter.
Additionally, it was also ordered to take necessary steps to align its policies as well
as other measures to give effects to rights and freedom contained in the African
Charter and ICCPR.

SERAP v. Federal Republic of Nigeria (Case of Agba Jalingo)-
ECW/CCJ/JUD/27/2021

The Socio-Economic Rights and Accountability Project (SERAP), a Nigerian Non-
Governmental Organization challenged the arbitrary detention and torture of Agba
Jalingo, a journalist and publisher of an online newspaper (CrossRiver Watch), for
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publishing an article exposing the corrupt practices of a government agency on his
media platform.

While the court emphasized that the right of freedom of expression and press
freedom are not absolute, it noted that the limitations of these rights must be within
the boundaries of the law. Due to lack of evidence before the court, the court did
not hold that Agba Jalingo’s right to freedom of expression was violated, however,
it held that Jalingo was tortured and awarded him damages for the violation of his
right to dignity.

Mr. Isaac Olamikan and 1 other v. Nigeria-
ECW/CCJ/APP/31/21

Two online and citizen journalists challenged Sections 19(1)a, 27, and 37 of the
Nigeria Press Council (NPC) Act,1992 for violating their right to freedom of
expression, opinion, and access to information.

Section 37 of the Act puts the minimum age to practice journalism at 18 years of
age, while Sections 19(1) (a) and 27 states that before an individual can become an
editor or journalist, he/she must have practiced journalism in a reputable media
outlet and have some educational qualifications.

In holding that these provisions are not in compliance with international human
rights instruments and failed to recognize public interest media as provided by
Article 9 (1) of the African Charter on Human and Peoples’ Rights (ACHPR), and
Article 8 (1) and 10 (2) of the Declaration of Principles on Freedom of Expression
in Africa, the court noted that the impact of technology in the evolving media space
with the advent of citizen journalists, influencers and content creators who share
news, commentary, and analysis on social issues, though not qualified in traditional
sense cannot be overlooked as they contributed to shaping public opinion.

The Court ordered the government of Nigeria to amend these provisions to align
with international human rights laws that promote free, pluralistic, and professional
journalism.

6. NATIONAL FRAMEWORKS

Nigeria operates a federal system of government and as such there are federal laws
and state laws dealing with the issue of freedom of expression, access to
information, and press freedom at both the federal and state level. For the purposes
of this brief, the focus will be on federal laws that impact and protect freedom of
expression, press freedom, and access to information in Nigeria:

6.1. Safeguarding legislation
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Constitution of the Federal Republic of Nigeria (1999)

The Constitution of the Federal Republic of Nigeria (as amended) guarantees
several fundamental rights that can be enjoyed by the media for the promotion of
media freedom and also the safety of journalists.

Section 22 of the Constitution provides that the media which includes radio,
television, and other agencies of the mass media shall have the responsibility of
upholding the objectives laid out in Chapter Il and upholding the government’s
accountability to the people. This provision does indicate the role of the media and
the importance of press freedom but is however a non-justiciable provision that
cannot be enforced before any court of law in Nigeria.

According to Section 6 (6) (c), powers given to the judiciary to adjudicate over any
issue relating to the omission of any authority or person to comply with the
provisions of the constitution or any other law does not extend to the government’s
conformity with chapter Il of this Constitution. As a result, no court in Nigeria can
pronounce a judgment on compliance with the provision of Section 22 therefore,
making the provision a toothless dog.

Section 33. Right to Life. Every person has a right to life, and no one can be
deprived of it intentionally, except if the person is sentenced by a court of law with
respect to a criminal offence, he/she has been found guilty of in Nigeria.

No one will be deemed to have been deprived of his/her life if he/she dies as a
result of the use of such force permissible under the law in the following
circumstances:

e for the defence of any person from unlawful violence or for the defence of
property;

e in order to effect a lawful arrest or to prevent the escape of a person
lawfully detained;

e or for the purpose of suppressing a riot, insurrection, or mutiny.

Spotlight: Killing of journalist Pelumi Onifade

Many Nigerians including journalists have been deprived of their lives by law enforcement
agencies and oftentimes these perpetrators are not held accountable. For example, Pelumi
Onifade, a journalist, and reporter with Gboah TV, an online television channel, was
deprived of his right to life when he was reportedly shot and then arrested by police
officers attached to the Lagos State Task Force while covering the #EndSARS protests in
Oko Oba, Agege, Lagos on October 24, 2020. His body was later discovered at a
mortuary in Ikorodu, a Lagos suburb.

Media Rights Agenda instituted a fundamental rights suit against the Lagos State
government and the Nigeria Police Force demanding that the court declare that the late
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Onifade’s shooting by the agent of the Nigerian Police is a violation of his right to life as
guaranteed by section 33 of the Constitution.

Although the court dismissed some of MRA’s claims against the police due to lack of

evidence, the court ordered the Attorney-General of Lagos State to conduct an inquest into
the circumstances of the death.

Section 34 (1). Right to Dignity of Person. Every individual is entitled to respect
for the dignity of his/her person, and must not be subjected to torture or inhuman or

degrading treatment; held in slavery or servitude; and required to perform forced or
compulsory labor.

Spotlight: The case of journalist Sequn Olatunji

Segun Olatunji, an editor with FirstNews Online Newspaper was abducted from
his home in Lagos, Nigeria on March 15, 2024, by officers from the Defence
Intelligence Agency over a report exposing corrupt activities undertaken by some
government officials. During the arrest, he was handcuffed, blindfolded, stripped

naked, and treated in an inhumane and degrading manner while he was unlawfully
detained for two weeks.

Section 35. Right to personal liberty. The right to personal liberty of everyone is
guaranteed and no one can be deprived of it unless the law provides for it and it is
within the following circumstances:

e \When sentenced by a court of law or by an order of the court in respect of a
criminal offence;

e Non-compliance with the court’s order or fulfilling any obligation imposed
by law;

e For the purpose of bringing the individual before a court in execution of the
order of a court; or reasonable suspicion that the person has committed a
criminal offence, or for preventing an individual from committing a
criminal offence;

e Preventing unlawful entry of any person into Nigeria or effecting the
expulsion, extradition, or other lawful removal of any person from Nigeria.

Any person charged with an offence and detained in lawful custody or awaiting
trial:

e must not be kept in detention for a period longer than the maximum period
of imprisonment prescribed for the offence.
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e must be informed promptly of his/her right to remain silent or avoid
answering any question until after consultation with a legal practitioner or
any other person of his/her own choice.

e must be informed in writing within 24 hours and in a language that he/she
understands, the facts and grounds for such arrest or detention.

e must be brought before a court of law within a period of one day, if the
court’s location to the detention center is within forty kilometers, and
within a period of two days or such longer period as the circumstances may
be determined as reasonable by a court.

e must be compensated and receive a public apology from the appropriate
authority or person as specified by law, where it is found that the arrest is
unlawful”.

Spotlight: The unlawful detention of journalist Daniel
Ojukwu

On May 1, 2024, the Nigerian Police force arrested and unlawfully detained Daniel
Ojukwu, an investigative journalist with the Foundation for Investigative Journalism
(F1J) over an investigative report made by him and other colleagues revealing
corruption practices implicating senior Nigerian Officers. He was held in the police’s
custody for over a week without charging him to court within the time stipulated by
the constitution for allegedly violating the Cybercrime Act. He was only released
after public outcry challenging the journalist’s arrest and detention despite the
amendment made to the Cybercrime Act.

Section 36. Right to Fair Hearing. The right to be heard by an independent and
impartial court or tribunal is guaranteed under this section. A criminal trial must be
conducted in public and within a reasonable time. A court or tribunal must hold its
proceedings and deliver its judgment on matters relating to the determination of
civil rights and obligations in public.

However, the court can hold its proceedings or deliver its judgment in the presence
of the parties and their legal practitioners in private:

1. If a minister or a commissioner at the federal or state level satisfies the
court or tribunal that it would be in the interest of the public not to disclose
the matter publicly; or

2. Inthe interest of a minor; defence; public safety; public order; public
morality; and for the protection of the parties’ private lives; or

3. To such extent as it may be considered necessary because of special
circumstances in which publicity would be contrary to the interests of
justice.
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An individual charged with a criminal offence is presumed to be innocent until
proven guilty. When an individual is charged before a law court, he/she:

1. Must be promptly informed in detail, the nature of the offence he is
charged with in the language that he/she understands;

2. Must be provided with an interpreter at no cost to the individual, where
he/she does not understand the language used at trial;

3. Must be given adequate time and facilities to prepare for his/her defence;

4. Must be allowed to defend himself in person or engage a legal practitioner
of his/her own choice;

5. Must be allowed to cross-examine the witnesses called by the prosecution
and obtain the attendance as well as carry out the examination of his/her
witnesses by himself or through his legal practitioner.

An individual including a journalist cannot be charged and held guilty for a crime
that is not provided for by any law at the time of commission of an offence. No
penalty shall be imposed for any criminal offence heavier than the penalty in force
at the time the offence was committed. An individual cannot be convicted for a
criminal offence unless that offence is defined and the penalty is prescribed by law
or regulation.

Section 37. Privacy. The privacy of Nigerian citizens including journalists, their
homes, correspondence, telephone conversations, and telegraphic communications
is guaranteed and protected.

Section 39. Freedom of expression, access to information and opinions. This
Section guarantees the right to freedom of expression and access to information
and notes the following:

“Everyone has the right to freedom of expression,
including the freedom to hold opinions and to
receive and impart ideas and information without
interference”

In ensuring the pluralism of media in Nigeria, Section 39 (2) provides everyone
with the right to own, establish, and operate any medium or media platform for the
dissemination of information, ideas, and opinions. However, they must fulfill any
conditions contained in any law made by the national assembly or authorized by
the government of Nigeria or its agencies before they can own, establish, or operate
a television or wireless broadcasting station.

Limitation on the right to freedom of expression. The right to freedom of
expression is not absolute hence it is limited under Sections 39(3) and 45 (1) of the
Constitution. Section 39 (3) underscores that a law will be deemed to be reasonably
justifiable in a democratic society and cannot be invalidated if

i. Itis for the purpose of preventing the disclosure of information received
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in confidence; maintaining the authority and independence of courts or
regulating telephony, wireless broadcasting, television, or the exhibition
of cinematograph films; or

ii. imposes restrictions upon persons holding office under the Government
of the Federation or of a State, members of the armed forces of the
Federation, or members of the Nigeria Police Force or other
Government security services or agencies established by law.

Section 45 provides that the right to privacy, freedom of expression, and assembly
can be curtailed if it is provided by law and necessary in a democratic society for
the protection of:

i. National defence,

ii. public safety,

iii. public order,

iv. public morality or public health; or

v. for the purpose of protecting the rights and freedom of other persons.

Freedom of Information (FOI) Act (2011)

The FOI Act supersedes any other Act, law, or regulation in Nigeria and guarantees
everyone’s right to access or request information; protects whistle-blowers and
provides applicants with remedies before a court of law for unlawful or wrongful
denial or refusal to access information.

By giving citizens, including journalists, the right to access public records and
information held by public institutions and authorities more freely, this law
promotes transparency and accountability and aids investigative reporting.

Section 1. Rights of access to records

e Everyone has the right to access or request information whether or not
contained in written form from any public institution that is in the custody
or possession, notwithstanding anything contained in any other Act, law, or
regulation;

e An applicant requesting information does not need to demonstrate any
specific interest in the information;

e The right of any person entitled to the right of information to institute
proceedings before any court of Law against any public institution to ensure
compliance with the Act is guaranteed.
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Section 2. Information that can be requested from public institutions. A public
institution must do the following:

i. record and keep information about all its activities, operations, and
businesses.
ii. Must publish the following:

e adescription of the organization and its responsibilities including
details of its program, functions of its departments, divisions, and
branches;

e alist of all classes of records with sufficient details that will
facilitate the exercise of the right to information as well as manuals
used by its employees for the administration of its activities;

e adescription of documents containing final opinions

e documents containing its substantive rules; statement and
interpretation policy; final planning policy and recommendations;
reports; information relating to its expenditures; employees’ names,
salaries, and titles; records of proceedings; as well as files
containing applications for contracts, permits, and grants.

iii. Must widely disseminate the information and make it readily available
to members of the public through various means including print,
electronic, and online sources, and at its office.

iv. Must update and review the information required to be published
periodically and immediately when changes occur.

Section 3. Request for access to records or information: The Act does not
provide for a format in which a request should be made. Where an oral application
is made by an applicant, an authorized government or public institution’s official
must reduce the oral application into writing and must provide the applicant with a
copy. An illiterate person or person with a disability can make an application
through a third party if he/she cannot make the application to access information or
records as a result of their disability or illiteracy.

Section 4. Time for granting or refusing the application: A public institution
must either provide an applicant with the information requested or notify the
applicant in writing stating the reason the applicant cannot have access to all or
part of the information requested within 7 days after receiving the application for
access to information or records.

Section 6. Extension of time limit for granting or refusing application: Public
institutions are permitted under the law to extend the time for granting or refusing
an applicant’s application for another 7 days, however, this must be communicated
in writing to the applicant and informing the applicant of his/her rights to challenge
the extension of time before a court of law.
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Spotlight: The case of publisher Blessing Oladunjoye

Blessing Oladunjoye, an online publisher, successfully sued Yaba College of Technology for
failing to provide her with the information requested in an October 26, 2020 letter. The court
ruled that the school’s refusal violated Oladunjoye’s right to access information under
Sections 1(1) and 4 of the FOI Act and made an order compelling the school to release the
requested information. The court also awarded N300,000 in damages for exemplary and
aggravated misconduct against the public institution.

Section 7. Content of a notice of denial or refusal: The government or public
institution must give an applicant a notice of refusal within 7 days and the notice
must indicate:

whether or not the information or record exists;

the grounds for refusal;

the provision of the law that applies;

the name, signature, and position of the official signing the application; and
the applicant’s right to challenge the institution or government’s refusal
before a court of law.

According to Section 7(5), an institution or the defaulting officer is liable to a fine
of 500,000 Naira when a case of wrongful denial is established and there is a
conviction.

Section 20. Right to challenge wrongful denial: The right of an applicant
including a journalist to challenge a wrongful denial of its application for access to
information before a law court within 30 days of such denial by a public institution
is guaranteed. A court may extend the time stipulated by the Act if an application
for an extension of time is made before it.

In determining the applicability of the Act to the information requested, the court is
empowered to examine any information that the Act applies and is under the
control of a public institution. Such information cannot be withheld from the court.

Upon the institution of a lawsuit for wrongful denial of access to information
against a public institution, the court can order the institution to disclose the
information or part of it:

i. if the public institution is not authorized to withhold the same under the
law;

ii. or where the institution is so authorized but the court found that the
institution does not have reasonable grounds to deny such application;
or

iii. where the interest of the public overrides any other interest in
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withholding the information; and

iv. Any other order that the court may deem fit to make in the
circumstances, which sometimes includes awarding damages in favour
of the applicant.

Section 27 of the Act provides a shield of protection for public officers or anyone
who acts as a whistleblower who in good faith discloses information without
authorization with the aim of exposing:

i. A violation of any law, rule, or regulation;

ii. Mismanagement, gross waste of funds, fraud, and abuse of authority; or

iii. A substantial and specific danger to public health or safety
notwithstanding that such information was not disclosed pursuant to the
provision of this Act.

Through this Section, such an officer or whistle-blower cannot be charged under

the Criminal code, penal code, official secret Act, and other laws for receiving and
disclosing such information.

Spotlight: The case of Media Rights Agenda

On June 15, 2020, Media Rights Agenda (MRA), filed a lawsuit against the Central
Bank of Nigeria (CBN) and its Governor, challenging the bank’s refusal to disclose
information requested in a May 22, 2020 letter. MRA sought access to documents,
including the CBN’s data protection policies under the Nigeria Data Protection
Regulation (NDPR) 2019, details of its Data Protection Officer, training records related
to data protection, the number of individuals whose data is processed annually, and
findings from a recent privacy audit. The court ruled that the CBN’s failure to provide
the requested information violated MRA’s right of access under Sections 1(1) and 4 of
the Freedom of Information (FOI) Act, 2011. MRA was awarded N1 million in damages
for the unlawful denial of access.

Anti-Torture Act, 2017

This Act prohibits and criminalizes the act of torture, and other cruel, inhuman, and
degrading treatment and prescribes penalties for such acts; and for related matters.

Section 1: Duty of the Government. The Nigerian government is saddled with the
duty of ensuring that the rights of all persons, including suspects, detainees, and
prisoners are respected at all times. Additionally, no person placed under
investigation or held in custody shall be subjected to physical harm, force,
violence, threat or intimidation, or any act that impairs his/her free will.
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The government is mandated to fully adhere to the principles and standards on the
absolute condemnation and prohibition of torture as provided by the constitution of
the Federal Republic of Nigeria and various international instruments to which
Nigeria is a state party.

Section 2: Acts of Torture. According to Section 2(1), torture will be deemed to
have been committed when an act of pain whether physical or mental is inflicted
on a person to —
@ obtain information or a confession from the individual,
(b) punish an individual for an act he/she or a third person has
committed or is suspected of having committed; or
(©) intimidate or coerce an individual or a third person for any reason
based on discrimination of any kind, when such pain or suffering is
inflicted by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official
capacity provided it does not include pain or suffering in
compliance with lawful sanctions.

Section 2 (2) recognizes that torture can be in the physical, mental, or
psychological form:

i. Physical torture is a form of cruel, inhuman, or degrading treatment that
causes pain, exhaustion, disability, or dysfunction of one or more parts of
the victim’s body, this includes but is not limited to systematic beatings,
food deprivation, or forcible feeding, electric shocks, cigarette burning,
sexual abuse, mutilation and harmful exposure.

ii. Mental or psychological torture is an action calculated to affect or
confuse the mind or undermine a person's dignity and morale, including but
not limited to blindfolding, solitary confinement, prolonged interrogation to
deny normal length of sleep or rest; and confinement in jails and prisons
under intolerable and inhuman conditions amongst many others.

Section 3. No justification for torture. No exceptional circumstances, including a
state of war, political instability, or public emergency will serve as a justification
for torture. The establishment and operation of secret detention places, solitary
confinement, incommunicado, or other similar forms of detention, where torture
can be carried out are prohibited.

Section 4. Non-admissibility of evidence obtained as a result of torture. A
confession, statement, or admission made by a victim of torture cannot be used
against him/her as evidence in a proceeding, except against the person who is
accused of torture to prove that the confession, admission, or statement was made.
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Section 5. Right to complain. The right of a victim of torture to complain is

guaranteed and the case must be handled promptly and impartially by a competent
authority. The competent authority must put in place measures that will ensure that
the complainant is not ill-treated or intimidated as a consequence of the complaint.

Section 6. Assistance in filing complaints. The National Human Rights
Commission, non-governmental organizations, and private persons may provide
legal assistance, including filing a complaint on behalf of a victim or any interested
party on behalf of a victim of torture and other cruel, inhuman, and degrading
treatment.

Section 7. Right to be examined. An individual including journalists arrested,
detained, or under custodial investigation must be informed of his/her right to
demand a physical and psychological examination by a medical doctor of his/her
choice after interrogation. This examination must be conducted outside the
influence of the police or security forces. An individual may waive his/her right of
examination in writing.

Section 8. Liability. Any person involved, witnessed, or authorized the
commission of torture against a victim will be held liable for the crime of torture as
the person who committed the torture.

Section 9. Punishment for Torture. Anyone convicted for the crime of torture
can be imprisoned for a term not exceeding 25 years. Where torture resulted in loss
of life, it will be considered a murder and the person responsible will be tried for
murder under any relevant laws in Nigeria. Victims of torture have access to other
legal remedies available to them under any other existing laws in Nigeria,
including the right to claim compensation.

Section 11. Duties imposed on the Attorney-General of the Federation and
other competent authority. The Attorney-General of the Federation and other
competent authorities must educate and inform security personnel, civil or military;
medical personnel, public officials as well as any other person responsible for the
custody, interrogation, or treatment of any individual subjected to any form of
arrest, detention or imprisonment about the prohibition of torture in Nigeria.

Spotlight: Abduction of Sequn Olatunji by Nigerian Army

On March 15, 2023, Segun Olatunji, a Nigerian journalist was abducted from his
house by men of the Nigeria Defence Intelligence Agency. He was held
incommunicado and during his detention, he was handcuffed and blindfolded for
several therefore torturing him for performing his journalistic duty. This followed his
publishing of a report that exposed alleged corrupt activities involving some top
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government official. Although he later regained his freedom, to date, no one has been
prosecuted for the crime of torture committed against him.

Nigerian Data Protection Act (2023)

The Data Protection Act (2023) is designed to protect the personal data and privacy
of everyone including journalists and media outlets.

Section 2. Application of the Act. The Act applies to all personal data whether
automated or non-automated; data processed or controlled by data controllers or
processors that are either domiciled or operating in Nigeria; or data of Nigerians
processed by a foreign entity.

Section 3. Non-Application of the Act. The limitations and obligations imposed
on data controllers and processors by the Act will not apply to data processed for
journalism, educational, artistic, and literary purposes in the interest of public
interest.

Section 24: Obligation for data processed or controlled. Data processors and
controllers including journalists or media outlets must ensure that personal data
processed or controlled is:

(@) processed in a fair, lawful, and transparent manner;

(b) collected for specified, explicit, and legitimate purposes, and not to
be further processed in a way incompatible with these purposes;

(c) adequate, relevant, and limited to the minimum necessary for the
purposes for which the personal data was collected or further
processed;

(d) retained for no longer than is necessary to achieve the lawful bases
for which the personal data was collected or further processed

(e) accurate, complete, not misleading, and, where necessary, kept up to
date having regard to the purposes for which the personal data is
collected or is further processed; and

(F) processed in a manner that ensures appropriate security of personal
data, including protection against unauthorized or unlawful
processing, access, loss, destruction, damage, or any form of data
breach.

Media outlets must use appropriate technical and organizational measures to ensure
the confidentiality, integrity, and availability of personal data collected and
processed by it. Additionally, journalists and media outlets must owe a duty of
care and be accountable, in respect of data processed or collected by them.

Section 25. Lawful data processing or controlling. Data processed by media
outlets will be considered lawful, where:
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i. the data subject gave and has not withdrawn consent for the specific
purpose(s) for which personal data is to be processed; or

Ii. the processing is necessary —

a. for the performance of a contract to which the data subject is a party
or to take steps at the request of the data subject prior to entering
into a contract,

b. for compliance with a legal obligation to which the data controller

or data processor is subject

to protect the vital interest of the data subject or another person,

d. for the performance of a task carried out in the public interest or the
exercise of official authority vested in the data controller or data
processor, or

e. for the purposes of legitimate interests pursued by the data
controller or data processor, or by a third party to whom the data is
disclosed.

o

Media outlets’ interests in processing a data subject’s personal data will not be
legitimate if it overrides the data subject’s fundamental rights, freedoms, and
interests; is incompatible with another lawful basis for processing such data; and
the data subject did not envisage that the personal data would be processed in the
manner it was.

Section 32. Designation of Data Protection Officer. A data controller, processor,
or a media outlet is mandated to have a designated data protection officer who is
knowledgeable on data protection law and practices, and has the ability to advise
the media outlet as well as its employees; monitor its compliance with the Act and
any other related policies; and act as the media outlet’s contact point for the
Commission on issues relating to data processing.

Section 40. Personal Data Breaches. Where there is a breach of data, media
outlets must notify their data controllers or data processors without delay to assess
the impact of the breach and take appropriate measures.

They must also inform the Nigeria Data Protection Commission within 72 hours of
detecting a breach that could impact data subjects’ rights and freedoms. The
notification should detail the breach's nature, scope, and potential consequences, as
well as the measures taken to address it.

Where the breach poses a high risk to affected individuals, media outlets must
inform the data subject directly to allow them to take protective measures.
However, if direct notification is impractical, media outlets may use public
communication channels to reach those affected.

Media outlets must maintain comprehensive records of all personal data breaches,
enabling the Commission to verify compliance and review breach responses. These
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records contribute to a transparent breach management process, helping to prevent
future incidents and protect data subjects' rights.

6.2 Laws affecting Press Freedom and Freedom of
Expression

Despite the constitutional protections, there are a number of laws that restrict or
undermine press freedom and freedom of expression rights in Nigeria. These
include provisions in Nigeria’s Criminal Law Code that criminalize insults,
defamation, and the publishing of falsehoods among others. These provisions
conflict with international standards on freedom of expression and media freedom.
Nigeria’s Penal Code, Official Secret Act, National Broadcasting Code, and Press
Council Act contain several provisions that undermine media freedom.

Official Secrets Act, 1962

The Act focuses on protecting government sensitive information and documents to
protect the country’s security and defense. Therefore, limiting the right to access to
information and limiting journalist’s duty keeping the public informed and holding
the government accountable.

Section 1. Restriction of official documents and information. Criminalizes the
act of obtaining, transmitting, reproducing, and retaining; or failure to safeguard
any information or thing which is under any system of security classification, from
time to time, or in use by any branch of or by the government, is not to be
disclosed to the public as its disclosure would be prejudicial to the security of
Nigeria.

According to Section 7, anyone convicted for obtaining, transmitting, reproducing,
and retaining any classified and undisclosed information or documents without
authorization can be sentenced to: imprisonment for up to 14 years for indictable
offenses; and imprisonment for up to 2 years or fines for a summary conviction.

Any person, including a journalist charged with this offence, can rely on the
defence that:

e He/she had no knowledge or believed that the documents transmitted,
obtained, reproduced, or retained were a classified matter; and

e He/she informed the Nigerian Police Force upon knowing that the
information was classified.

Section 2. Limitations on Access to Defense Locations. Criminalizes anyone
including journalists from entering; inspecting; or taking photographs, documents,
sketches; or interfering with:

e any naval, military, or air force establishment in Nigeria,
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e any other place in Nigeria used for or in connection with the production,
storage, or testing of equipment designed or adapted for use for defence
purposes by or on behalf of the government,

e any other building, structure, or work in Nigeria used by the
government for defence purposes; and

e Any area in Nigeria or elsewhere is designated as an exclusive area that
the public cannot access in the interests of Nigeria's security.

Anyone charged for this offence will be deemed to have acted in a prejudicial
manner against the security of Nigeria unless proving otherwise and when
convicted will be imprisoned for up to 14 years for indictable offenses; or 2 years
or liable for fines for a summary conviction.

Section 3. Restrictions on Photography During Emergencies. The President is
empowered to restrict anyone including journalists from taking pictures, sketching,
photographing, or documenting in whatever form, anything designed or used for
defense during an emergency. Anyone who fluctuates this order will be guilty of an
offence and imprisoned for up to 14 years for indictable offenses; or 2 years or
liable for fines for a summary conviction.

Section 8. Broad scope of offenses. This provision extends liability to an
individual who obtains, transmits, reproduces, and retains any classified or
undisclosed information or documents; or enters, presents, or inspects,
photography, documents, sketches, and interferes with a defense location; and
takes photography or document defense to anyone who attempts, aid, abet, counsel,
incite or conceal these offenses.

Anyone including journalists indirectly involved in acquiring or reporting
classified information will be caught in the web of this provision, thereby limiting
the media’s role as a watchdog in a democratic society.

The Official Secrets Act classifies all government information as top secret and
imposes strict secrecy obligations on government officials, making it illegal to
disclose classified information. The Act prioritizes national security and
confidentiality; in fact, it has served as the justification used by government
officials over the years to deny public access to basic information.

The Act makes it difficult for one to get information from government agencies
and the public, especially the media is denied access to information that is critical
for accurate reporting, and unraveling the web of corruption in government
agencies.

Section 27(2) of the FOI Act which protects whistleblowers states that :

“Nothing contained in the Criminal Code or Official Secrets Act
shall prejudicially affect any public officer who, without
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authorization, discloses to any person, any information, which he
reasonably believes to show mismanagement, gross waste of
funds, fraud, and abuse of authority or a substantial and specific
danger to public health or safety notwithstanding that such
information was not disclosed pursuant to the provision of this
Act”.

This section explicitly provided a ground in which classified information can be
disclosed by a government official without authorization and protect public officers
and anyone acting on behalf of a public institution from civil or criminal charges if
they disclose information in good faith under the FOI Act.

Spotlight: Nigerian Government threatens to jail civil servants for
leaking official documents

On July 2, 2024, the Secretary to the Government of the Federation (SGF) in Nigeria,
George Akume during a one-day workshop on the Role of the Official Secrets Acts
(OSA) in Maintaining Confidentiality and National Security, organised by the Bureau
of Public Service Reforms, in collaboration with the Office of the SGF, warned
communication managers across all Ministries, Departments and Agencies (MDAS)
against leaking official secrets. He informed them that leaking an official secret is a
felony, and there is no defence for such an act either in the Constitution of the Federal
Republic of Nigeria or the Freedom of Information Act.

Terrorism (Prevention and Prohibition) Act (2022)

This Act provides a legal framework for addressing acts of terrorism and related
crimes.

Section (2)(1 a, b): Act of terrorism. Criminalizes the doing, attempting, or
threatening of any act of terrorism; or omitting to do anything reasonably necessary
to prevent an act of terrorism. The punishment is life imprisonment or a fine of up
to 15 Million Naira or both.

Section 16(1). Failure to provide information. A journalist can be charged for his
or her failure to provide state agents with any information that can prevent the
commission of an act of terrorism or lead to the apprehension, detention,
persecution, and prosecution of the act of terrorism. If convicted a journalist can be
imprisoned for a term of at least 20 years.

Section 66 (1). Indefinite detention. Allows a court to grant an order for the
detention of a suspect for 60 days, which the court can renew for another 60 days,
until the conclusion of the investigation and prosecution. This would allow for the
indefinite detention of a suspect.
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The broad definitions and wide powers provided for the security forces under this
Act make it very easy for the authorities to declare someone, including a journalist,
a terrorist.

The wide powers given to state agents under the Act are prone to abuse,
particularly in declaring anyone a terrorist. This Act also threatens fundamental
human rights, giving “broad and sweeping powers” to detain a suspect for a longer
time during the investigation. Anyone prosecuted under the Terrorism Act runs the
risk of fines, imprisonment, and death sentence, making the expression of views
and opinions through print, electronic, or social media in Nigeria a dangerous task.

Criminal Code Act (1990)

Section 50: Definition of Sedition
Any act, speech, or publication is considered to be seditious if it:

a. brings into hatred or contempt or excite disaffection against the person of
the President or of the Governor of a State or the Government of the
Federation; or

b. incites the citizens or other inhabitants of Nigeria to attempt to procure the
alteration, otherwise than by lawful means, of any other matter in Nigeria
as by law established; or

c. raises discontent or disaffection amongst the citizens or other inhabitants of
Nigeria; or

d. promotes feelings of ill-will and hostility between different classes of the
population of Nigeria

A speech, act, or publication will not be considered as being seditious if it:

1. shows that the President or the Governor of a State has been misled or
mistaken in any measure in the Federation or a State, as the case may be; or

2. points out errors or defects in the Government or Constitution of Nigeria, or
of any State thereof, as by law established or in legislation or the
administration of justice to remedy such errors or defects; or

3. persuade the citizens or other inhabitants of Nigeria to attempt to procure
by lawful means the alteration of any matter in Nigeria as by law
established.

Section 51. Seditious Offenses. The uttering, printing, publishing, offering to sell,
distribution, reproduction, and importation of seditious publication, or undertaking
or attempting to do any seditious act is criminalized. The punishment for a first-
time offender to imprisonment for two years or a fine of two hundred naira or to
both; and subsequent offender will be committed to imprisonment for three years
and any seditious publication shall be forfeited to the State.
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The possession of seditious publication by any person without lawful excuse is
criminalized and any first-time offender is liable on conviction to a term of
imprisonment for one year or a fine of N100 or to both; and a subsequent offender
to imprisonment for two years; and such publication shall be forfeited to the State.

The prosecution for the offence of sedition must be commenced within six months
after the offence is committed and can only be commenced with the written
approval of the Attorney General of the Federation or the State concerned.

Where a person is charged for uttering seditious words, the testimony must be
corroborated by another person as the accused cannot be convicted on the
uncorroborated testimony of just one witness.

Journalists are at risk of prosecution for merely expressing dissenting views or
reporting on governmental shortcomings and the legal action can be influenced by
the government through the power imposed on the Attorney-General of the
federation.

Spotlight: Arthur N\wankwo v State

The repressive nature of this legislation became clearer in the case of Arthur
Nwankwo and the State in 1985 when Justice Olajide Olatawura voided the sedition
suit filed against the Journalist. The publisher had been charged with violating
Section 51 of the Criminal Code before an Onitsha High Court for publishing a
pamphlet that indicated that the then Governor of Anambra state was involved in
corrupt practices. “We are no longer the illiterates of the mob society our colonial
masters had in mind when the law was promulgated,” the judge ruled.

The court stated that: “To retain Section. 51 of the Criminal Code, in its present
form, that is even if not inconsistent with the freedom of expression guaranteed by
our Constitution will be a deadly weapon to be used at will by a corrupt government
or a tyrant. Let us not diminish the freedom gained from our colonial masters by
resorting to laws enacted by them to suit their purpose.”

The Government is yet to act on the recommendation by the court for Section 51 of
the Criminal Code to be expunged, as a result of this journalists can still be arrested,
detained, and charged for sedition in Nigeria.

Section 58. Prohibition of importation of Seditious materials. The Minister is
empowered to prohibit the importation of any publication or series of publications that is
considered to be seditious in the interest of the public and gives the minister discretionary
power to determine what is seditious in nature.

It is a criminal offence for any person to import, publish, sell, offer for sale, distribute, or
reproduce any prohibited publication. The person can be imprisoned for up to 2 years or
liable for a fine or both.
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This provision enables unlimited censorship by giving the minister unfettered
power to prohibit a publication therefore limiting critical viewpoints and the
media’s ability to access and disseminate diverse information that informs public
discourse.

Sections 59: Publication of False News. Criminalizes the publication or
reproduction of false news with the intent to cause fear and alarm to the public. It
prescribes the term of three years imprisonment upon conviction.

A person cannot rely on the fact that is not aware or believe that the statement,
rumour, or report was false as a defence. However, it will be a defence if he/she
can prove that prior to the publication, he/she took reasonable measures to verify
the accuracy of such statement, rumour, or report.

While aiming to combat misinformation, this provision has been weaponized
against journalists reporting on sensitive issues, creating a chilling effect that
inhibits accurate reporting on matters of public interest.

Section 60: Exposing government to hatred or contempt. Criminalizes the
publication of anything with the intention to expose the government to hatred or
contempt before another foreign State, the punishment for this is imprisonment for
two years. Although this provision seeks to maintain the dignity of public office, it
has been relied on by the authorities to deter journalists and citizens from
participating in critical discourse and scrutinizing public officers.

Analysis

Sections 50, 51, 58, 59, and 60 are not compatible with Principle 22(2) of the Declaration of
Principles on Freedom of Expression and Access to Information in Africa, which establishes
that States shall repeal laws that criminalize sedition, insult, and publication of false news.
Paragraph 30 of General Comment 34 also highlights that states should ensure that such
provisions are crafted in a manner that conforms with the allowed limitations on freedom of
expression as laid out in Article 19(3) of the ICCPR.

Section 233. Prohibition of Obscene Publications. Criminalizes the production,
sale, or distribution of any article that has the tendency of corrupting persons who
read, see, or hear about the article’s content, and such article is considered to be
obscene. This can be punished with up to 3 years imprisonment or a fine of 400
naira or both.

While aimed at protecting the public, particularly minors, this provision can be
subjectively interpreted to restrict content that may be deemed offensive, hindering
artistic expression and the media's ability to address sensitive societal issues.
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Section 373. Definition of Defamatory Matter. Any publication that can likely
injure the reputation of a dead or living person by exposing such person to hatred,
contempt, or ridicule, or likely to damage any person in his profession or trade.
This publication may be a direct insinuation or irony through:

e spoken words or in any audible sounds;
e words written in any form; and
e signs or objects.

Section 374. What amounts to defamatory matter.

e Words spoken or made in the hearing of the person defamed or any other
person amounts to publication of defamatory matter.

e Words written, exhibited, delivered, or shown with the intent that it will be
read or seen by the person defamed or another person.

e Recorded sound in any tape, disc, cylinder, or any other means, played in
the hearing of another person will be defamatory.

Section 375. Punishment for defamatory matters. Criminalizes the publication
of defamatory matter and proscribes the term of two years imprisonment as a
punishment.

Section 376. Extortion through Defamatory Matters. Criminalizes the act of
publishing or threats to publish, offers to abstain from or prevent publishing of
defamatory matter with intent to extort money or other property, and proscribes the
punishment of seven years imprisonment for individuals who carry out such act. A
publication will not be considered a criminal offence under Sections 377, 378, and
379 if:

e the true statement is made for the benefit of the public; or

e the publication is made out of a statement made to or a petition made by the
President, Minister, or by a Governor or under the authority of the
President, Minister, or Governor; or

e the publication is made during a proceeding before a court or an inquiry
under the authority of any law or regulations, or the President, Minister, or
Governor; or

e astatement made by a superior officer against a lower officer subject to
military discipline; or

e an extract or abstract of a petition, gazette, or document published by or
under the authority of the President, a state governor, or a minister is
published without any ill will to defame anyone;

e a fair report of a public meeting or any court or tribunal’s proceedings; or at
the request of any government department or peace officer in the interest of
the public without ill-will to the person defamed; or
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e afair comment or books, literary or artwork published about the public
conduct of any person; or

e apublication made in good faith to seek remedy or redress for any private
or public wrong or grievance against the person allegedly defamed; or

e on the invitation or challenge of the person defamed; or

e an answer to a refute defamatory matter published by the person defamed
against them.

Section 380: Defamation in Periodicals. A proprietor, editor, or publisher of any
periodical including, a newspaper, review, or magazine will be criminally liable for
any defamation if he/she knows that the periodical published was defamatory in
nature.

Section 381. Non-liability of seller. A seller of any publication that contains
defamatory matter will not be criminally liable for selling such publications or
periodicals. However, the seller will be liable if he/she knows that the publications
or periodicals contain defamatory matter or usually contain defamatory matters.

Cybercrime(Prohibition and Prevention) Act, 2015

On February 28, 2024, the Nigerian government amended the Cybercrime
(Prohibition and Prevention) Act, 2015, an Act enacted for the prohibition,
prevention, detection, and prosecution of cybercrimes and enhancement of the
nation’s cybersecurity along with safeguarding computer systems, networks,
electronic communications, data, computer programs, intellectual property, and
privacy rights in Nigeria.

Prior to this amendment, some of the provisions of the law, specifically sections 24
and 27 were weaponized against journalists and dissenting voices, and this spiked
several suits before the national and sub-regional courts by civil society
organizations like Media Rights Agenda, and SERAP.

Section 24 of the Cybercrime Act, criminalized “the use of a computer to send
messages grossly offensive, pornographic or of an indecent, obscene or menacing
character; and knowingly send false messages for the purpose of causing
annoyance, inconvenience, insult, enmity, ill-will or needless anxiety,” the
punishment of the offence is imprisonment for a term up to 10 years or a fine up to
25 Million Naira or both. This section has been criticized for its vagueness and
how the government has been arbitrarily using the provision to intimidate
individuals and muzzle the press, and this has led to several lawsuits challenging
the constitutionality of the provision before national and sub-regional courts.

On July 10, 2020, the ECOWAS Community Court of Justice, held that this
provision is too vague and constitutional, and thereafter ordered the Nigerian
government to either repeal or amend it to comply with international human rights
standards in a suit filed by the Incorporated Trustees of Laws and Rights
Awareness Initiative v. The Federal Republic of Nigeria.
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The newly amended Section 24 (1) criminalizes the intentional act of sending a
message that he/she knows to be false for the purpose of causing a breakdown of
law and order or posing a threat to life. The punishment is a fine of up to
N7,000,000 or imprisonment not exceeding 3 years or both.

Additionally, the transmission of any communication through a computer system
or network containing any threat to harm the property or reputation of the victim or
a deceased person; or any threat to accuse the person or any other person of a
crime, with the aim of extorting from the person, firm, association, or corporation,
any money or other thing of value is criminalized. The punishment is imprisonment
for a term of 5 years or a fine of N15,000,000 or both.

Although the amended version refines the offence as computer messages that are
pornographic or knowingly false, “for the purpose of causing a breakdown of law
and order, posing a threat to life, or causing such messages to be sent,” it maintains
the heavy penalty and gives the possibility for abuse as authorities can make arrests
on claims that certain reporting has caused a “breakdown of law and order”.

Section 2 (1). Attempts to commit cyberstalking. Criminalizes an attempt to
commit or aid, abet, conspire, counsel, or procure another person to commit
cyberstalking. The punishment is a fine of up to N7,000,000 or imprisonment not
exceeding 3 years or both.

Section 38. Data and information retention. Service providers are mandated to
keep and protect all traffic data and subscriber’s information for a period of 2
years, however, they must provide relevant authority or any law enforcement
agency with such data or information retained at request for legitimate purposes.

Section 39. Interception of communication. Where there are reasonable grounds
to suspect that the content of any electronic communication is reasonably required
for a criminal investigation or proceedings, a Judge may on the basis of
information on oath:

(a) order a service provider to intercept, collect, record, permit, or assist
competent authorities with the collection or recording of content data
and/or traffic data associated with specified communications transmitted by
means of a computer system; or

(b) authorize a law enforcement officer to collect or record such data
through the application of technical means.

Spotlight: The case of four journalists charged for publishing
false and misleading content

Olawale, an editor of the privately-owned National Monitor newspaper; Chukwunonso,
publisher of the privately-owned News Platform website; Olonishuwa, a reporter with
the privately-owned Herald newspaper; and Odunlami, publisher of the privately
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owned Newsjaunts website; were charged with making “false and misleading
allegations” on social media with intent to “extort” and “threaten” the management of
Guaranty Trust Bank, as well as causing “harm” to the bank’s reputation under
sections 24(2)(c) and 27(1)(a) and (b) of Nigeria’s Cybercrimes Act and sections 408,
422, and 507 of Nigeria’s Criminal Code Act respectively.

While the amendment is a welcome development, it is still being used as a weapon to
gag the press for critical reporting or exposure of government officials’ corruption.

Penal Code Act (1960)

This Act applies only in the northern states of Nigeria and some of its provisions
are detrimental to media freedom, press freedom, and access to information.

Section 416. lInciting Disaffection Against the Government Criminalizes
speech, publications, or representations that could excite disaffection against the
government, public officials, or the administration of justice. The punishment is a
term of imprisonment not exceeding 7 years, or a fine, or both.

The vague definition of “disaffection” could lead to censorship, preventing media
outlets from publishing critical or investigative pieces on government actions.
Media organizations face the risk of imprisonment or fines, discouraging them
from reporting on controversial policies or government practices that may be in the
public interest.

Section 417. Exciting hatred between classes. Criminalizes stimulation of hatred
or contempt against any class of persons in such a way as to endanger the public
peace. Anyone found guilty will be punished with imprisonment for a term that
may extend to three years or with a fine or both.

Section 418. Publication of false news with intent to cause offence against

the public peace. Criminalizes the circulation, publication, or reproduction of any
statement, rumour, or report which he/she knows or has reason to believe to be
false with intent to cause or which is likely to cause fear or alarm to the public or
induce anyone to commit an offence against the public peace. The punishment is
imprisonment not exceeding three years or with a fine or both.

Section 419. Possession of seditious articles. Criminalizes the possession of
seditious articles such as books, pamphlets, paper, gramophone records, tape
recordings, drawings, printing, photographs, cinema films, or other visible or
audible representations or reproduction, publications, or exhibitions without lawful
excuse.

The punishment is imprisonment for a term that may extend to two years or with a
fine or both.
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Section 420: Minister’s Power to Prohibit Importation of Publications
The government is empowered to prohibit the importation of publications deemed
contrary to the public interest.

Section 421: Punishment for Importing Prohibited Publications. Criminalizes
the importation or distribution of prohibited publications. The punishment is
imprisonment for a term that must not exceed three years, or a fine or both. Media
organizations may face legal challenges if they possess or distribute restricted
materials, even if done for journalistic purposes. This provision could discourage
media outlets from engaging in investigative journalism on sensitive issues
involving foreign sources, potentially leading to censorship or self-censorship.

In July 2017, journalist Luka Binniyat was charged under the Penal Code Act for an
article he wrote for Vanguard Newspaper on January 24, 2017, about the killing of 5
students from the College of Education by herdsmen. In 2021, He was re-arrested and
detained for more than 90 days for criticizing the Kaduna State government over its
response to attacks on Christian Communities in Southern Kaduna.

Defamation Act, 1961

The Defamation Act, 1961 introduces provisions that apply broadly to defamation
in various forms, including broadcast media. While designed to protect individuals'
reputations, the Act poses great risk to media organizations as the provisions can
be banked on by state and non-state actors to deter robust reporting and critical
commentary on public discourse.

Section 3. Broadcast Libel. Libel and slander’s definitions are broadened to
include words broadcasted through wireless telegraphy and will be treated as a
form of permanent publication. This effectively expands liability for defamation to
broadcast stations as they can be sued for libel or slander for content aired on their
stations.

Section 4. Slander in Professional Contexts. A victim of any slanderous words or
publications can institute a suit against an individual or journalists against any
words considered to damage or disparage the victim's reputation in his/her office,
profession, trade, or business. The victim does not need to prove or allege that
he/she suffered special damage.

Section 5. Slander of Title and Goods. Individuals including journalists and
media outlets can be sued for libel or slander of title, goods, or malicious
falsehood, there is no requirement to prove that the publication whether in
permanent form or not caused the person suing any damages or financial loss.
Media organizations and journalists will be at risk if they publish any investigative
reports or a critical opinion about the integrity or quality of any goods or services.
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Section 6. Unintentional defamation. A publisher can apologize and retract any
defamatory statement made innocently to shield itself from legal action. If the
apology and retraction offer is accepted by the victim of defamation, no action can
be instituted with regard to the publication. Where the offer to tender an apology
and retract the defamatory statement is not accepted by the victim, the publisher
can rely on the offer made as a defence in the libel or slander suit.

Section 7. Defense against defamation. A publisher can rely on the defence of
justification if the defamatory statement is true. The defence will not fail if some of
the statements are untrue and do not significantly damage the plaintiff’s reputation.

A journalist can rely on fair comment as a defense if it can prove that the opinion is
deemed fair in light of verified facts. (Section 8)

A newspaper or broadcasting publication will be considered as privileged and not
be liable for defamation if the publication contains a report or other matters of any
international court, associations promoting public interest, legislature, or any local
authority. It will however be considered a defamatory statement if:

e the materials were maliciously published; or

e the publisher ignored or refused to publish a statement or letter to contradict
or provide an explanation against the slanderous publication made by the
publisher against the victim, or

e the publication is prohibited by law or not of public benefit (Section 9)

e the materials are blasphemous or related to indecent matters. (Section 10).

Section 12. Election-related defamation. Statements made regarding any election
by or on behalf of election candidates to a newspaper or broadcasting outlet will
not be a defence as it is only questioning the election.

Nigerian Communication Commission Act

Section 146(1). A service provider or network provider is mandated to prevent
the network facilities that it owns or provides or the network service, applications
service, or content application service that he provides from being used in, or in
relation to, the commission of any offence under any law in operation in Nigeria.

Section 146(2). Upon a written request from the Commission or any other
authority, a service or network provider must assist the Commission or other
authority as far as reasonably necessary in preventing the commission or attempted
commission of an offence under any written law in operation or enforceable in
Nigeria including the protection of the public revenue and preservation of national
security.

Section 148(1). On the occurrence of any public emergency or in the interest of
public safety, the Commission may:
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e suspend the license of any service or network provider, take temporary
control of any service or network facilities owned or provided by a licensee
in any manner as the Commission deems fit;

e withdraw either totally or partially the use of any service or network
facilities from any licensee, person, or the general public;

e order that any communication or class of communications to or from any
licensee, person, or the general public, relating to any specified subject
shall not be communicated or shall be intercepted or detained, or that any
such communication or its records shall be disclosed to an authorized
officer mentioned in the order.

Spotlight: Suspension of Twitter (now “X”)

The Act empowers the commission to suspend the provision of any service or
network under the disguise of preventing a crime or in the national interest.

On June 5, 2021, the Nigerian government issued a directive suspending Twitter
(now “X”) in Nigeria, and in compliance with the government’s directive, the
Commission ordered services and network providers to suspend their network from
accessing Twitter. CSOs including Media Rights Agenda, Paradigm Initiative
Nigeria, and SERAP; journalists and individuals challenge this suspension before the
ECOWAS Court.

The commission on several occasions has disrupted telecommunication services in
Zamfara state under the disguise of combating terrorism within the state thereby
denying citizens within the locality access to information and freedom of expression.

Security agencies such as the police and the State Security Service (SSS) have also
hidden under these umbrellas to intercept communication of human rights defenders,
activists, and journalists in Nigeria.

Lawful Interception of Communications Regulations (2019)

By the power given to the Commission by Section 70 of the Nigeria
Communication Commission Act and in order to give effect to Sections 146 and
147 as it relates to lawful interception of communication, the NCC developed a
regulatory framework for lawful interception of communication, collection, and
disclosure of intercepted communications in Nigeria.

Regulation 2(e) mandates that the Commission ensure that the privacy of
individual and corporate bodies’ communication as provided for in the Constitution
of the Federal Republic of Nigeria is preserved.

Regulation 4: Authorized Agencies that can intercept communications. The
National Security Adviser, State Security Services, and the Nigeria Police Force

International Press Institute | IPI Africa Programme January 2025 Page 40


https://policyvault.africa/policy/lawful-interception-of-communications-regulations-2019/

Press Freedom in Nigeria: National, Regional, and International Frameworks

can intercept any communication of subscribers either domiciled in or outside
Nigeria. Service or network providers cannot be civil and criminal liable as a result
of any act or omission done in good faith in compliance with an order issued to it
by the authorized agent.

Regulation 5: Unlawful interception of communications. Criminalizes the
interception of any communication unless as provided by the Regulations or any
other law in force in Nigeria.

Regulation 6: Destruction of Intercepted Communication. An intercepted
communication must be destroyed by an authorized agency in the following
circumstances:

e upon completion of any investigation that led to the interception;

e it is admitted in evidence by a court of competent jurisdiction;

e after three years of any investigation or prosecution of criminal
proceedings;

e any non-relevant information must be destroyed upon extraction of the
relevant portion of such communication.

Regulation 7. Interception of communication by service or network provider.
A service or network provider will only intercept a communication, upon a warrant
issued by a Judge authorizing the interception or requiring it to comply with the
provisions of the warrant and there is no other lawful means to investigate the
matter. It must do any one or more of the following

e intercept any communication as described in the warrant;

e disclose the intercepted communication in the manner described in the
warrant; or

e to assist foreign authorities in accordance with an international mutual
assistance agreement.

Regulation 7(2 and 3). When a warrant to intercept will not be issued. A judge
will only issue a warrant to intercept communication if the information can only be
obtained through lawful interception of such communication and in the following
circumstances:

it is in the national interest; or

to prevent or investigate a crime; or

to protect and safeguard the economic well-being of Nigerians; or

in the interest of public emergency or safety; or

giving effect to any international mutual assistance agreements, to which
Nigeria is a party.

Regulation 9: Decryption of an encrypted communication. An encrypted or
protected communication can be decrypted upon the request of any authorized
agencies to anyone or service providers either within or outside Nigeria with the
key, code, or access to the protected or encrypted communication.
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According to Section 11(1), a service or network is prohibited from providing any
communication service it cannot monitor or intercept. This means every
communication of Nigerians is subjected to interception and monitoring.

Section 11(2 and 3) requires service or network providers to acquire all necessary
facilities and devices that will make the monitoring of communications achievable.
Service or network providers shall bear the cost of acquiring, operating, and
maintaining this equipment.

Spotlight: Surveillance of journalists in Nigeria

Although Regulation 7 states the circumstances when communication can be
intercepted with or without a warrant, in reality and on several occasions,
authorized agencies unlawfully intercepted communication and surveilled
individuals and journalists for criticizing the government for exposing public
officials’ corrupt practices. They also failed to be transparent on the level of
their compliance with the regulations with regard to obtaining warrants under
the disguise of national security.

In 2018, journalist Azeezat Adedigba was tactically used by law enforcement
agencies as bait to target Samuel Ogundipe, her colleague. Adedigba, who used
to constantly converse with Ogundipe on the phone, had been put on heavy
surveillance.

Believing that she must be a close relative of the main target, Adedigba’s
telephone calls were intercepted, and she was detained after the police invited
her over for an alleged robbery case. She was only released after Ogundipe was
arrested.

In 2020, Eti-Inyene Akpan, a freelance photojournalist, was surveilled by the
operatives of State Security services due to a post he made on his social media
depicting victims of the shooting that happened in Lekki Tollgate during the
#ENDSARSs protest on October 20, 2020. The journalist had to flee Nigeria
when the security services officers kept contacting his family members and
friends, and he was being threatened to pull down the post on his social media
account.

Regulation 10: Installation of interception tools. Service and network providers
are mandated to install interception equipment that allows or permits interception
of communications in compliance with any directives issued by the Commission.
The commission’s directive may include:

e the specification or technical requirement of any equipment to be installed,;
e standards stipulated by the Act, these Regulations or any guidelines as may
be issued by the Commission from time to time; and
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e safeguards that a service or network provider must put in place to protect
information during transmission or when archived.

Regulation 10(4): Enforcement of the commission’s directive. Service or
network providers are duty-bound to comply with the commission’s directive on
the installation of interception equipment. Where the service or network provider
fails to comply with the commission’s directive, the commission can institute a
civil suit against the service or network provider to ensure compliance with the
directives or any other remedy.

Service or network providers must also ensure that any updates or upgrades on
their system do not affect the interception of communication and implementation
of the regulations unless provided that the requirement for compliance will not be
demanded in circumstances where a force majeure event has occurred.

Regulation 12: Who can apply for a warrant to intercept
communication.

An application for a warrant to intercept communication can be made by:

e the Office of the National Security Adviser represented by the National
Security Adviser or any other officer who shall not be below the equivalent
of an Assistant Commissioner of Police; and

e the State Security Services represented by the Director or any other officer
whose rank must not be below the rank of an Assistant Commissioner of
Police.

e the Attorney-General of the Federation, where a warrant is required
according to any international mutual assistance agreement of which
Nigeria is a party

Regulation 12(4): Interception of Communication without warrant. An
authorized agency can intercept communications without a warrant if:

e There is an immediate danger of death or serious injury to any person; or
e There are activities that threaten national security; or
e There are activities having characteristics of organised crime.

The authorized agency must apply for the warrant to a judge within 48 hours after
the interception has occurred or began to occur before the issuance of a warrant for
such interception. Where the application is denied or not made within 48 hours, the
interception must end and further interception will be considered as unlawful.

Regulation 16: Punishment for non-compliance. Where a service or network
provider fails to comply with an order or warrant to intercept communication, the
Nigeria Communication Commission can impose a fine of N5,000,000.00 and may
revoke the service or network provider’s license. It may also institute an action for
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non-compliance before the court to secure an injunction against the service or
network provider to comply with any directives given to the commission.

Defamatory and Offensive Publications Act (1966)

Section 2: Defamation. Criminalises the publication, circulation, singing, or
playing of any material that is likely to provoke any division of the community in
the hearing of another. The punishment is a fine of N100 or 3 months
imprisonment or both. In addition to this, the court may order that the material be
confiscated.

Obscene Publications Act (1961)

Section 4(1). Prohibition of publication of obscene matter. Criminalizes the
distribution, publication, and sales whether for gain or not of any article that is
capable of depraving and corrupting anyone who either reads, sees, or hears the
article’s content. The punishment is a fine not exceeding 200 Pounds or
imprisonment for a term not exceeding 3 years or both. An individual will not be
convicted for this offence if it can be proved that the publishers examined the
article and did not suspect that it was obscene; the offence has been committed
more than two years before he was charged to court; or the publication is for the
public good or interest.

Nigerian Press Council Act (2018)

Section 19 criminalizes the act of practicing as a journalist, unless the person
has attended an educational institution recognized by the Nigerian Press Council;
has acquired the requisite experience; holds a qualification from an institution by
accredited the Council; is of good character; is 18 years of age; has not been
convicted for the offence of fraud or dishonesty; has worked under an experienced
journalist or media outlet; and has a knowledge of politics and socio-economic
affairs of the society acquired from an approved institution.

Punishment is a fine of N5,000 or imprisonment for 2 years if the person is charged
before the High Court or N3,000 as a fine if the person is charged before a
Magistrate court.

Section 27 sets forth requirements for being an editor, as a person who is 25
years or older, is a registered member of the Nigerian Union of Journalists, works
with a reputable media outlet; and has working experience of more than 5 years as
a journalist in a reputable media outlet.
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Sections 19 and 27 are contrary to General Comment No. 34 of the Human Rights
Committee on the interpretation of Article 19 of the International Covenant on Civil and
Political Rights ("ICCPR"), which states that:

“Journalism is a function performed by people from all walks of life, including
full-time professional reporters and analysts as well as bloggers and other
individuals who themselves publish the product of their work, in print, on the
Internet or otherwise, and general systems of registration or licensing of
journalists by the State are incompatible with paragraph 3. Limited
accreditation schemes may be lawful only where they are necessary to give
journalists privileged access to certain places or certain events.”

The Nigerian Correctional Service Act (2019)

Section 29 1(c). Recording or filming criminal activity in Prison. Criminalizes
the act of procuring or facilitating the procurement of communication devices for
an inmate, or making or assisting in making conversation through a mobile phone
or other devices with an inmate, except as permitted by the Correctional Standing
Orders and other related correctional policies. Anyone convicted of this crime is
liable on conviction to a fine not exceeding N3,000,000 or imprisonment for a term
not exceeding three years or both, by virtue of subsection 2 (b) of the law.

Spotlight: Threat to Arrest Fisayo Soyombo

In 2019, Fisayo Soyombo, an investigative Journalist and founder of the Foundation for
Investigative Journalism, in an attempt to uncover the corruption and ineptitude in the
Nigerian prison system, went undercover to obtain photo and video evidence. Using a
fictitious name, he got himself arrested and detained at a police cell in Lagos. He was later
moved to the Ikoyi Prison in the state. He thereafter published an article exposing the
overwhelming bribery, extortion, and human rights violations in the police and prison
facilities respectively.

Upon the revelation, the Correctional Service authorities allegedly threatened to get him
arrested and charged under section 29 of the Nigeria Correctional Service Act. The
journalist went into hiding for several weeks and was not charged with the offence as a
result of public outcry and intervention, especially on social media.
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Nigerian Broadcasting Code (6" Edition), 2016

National Broadcasting Commission (NBC) is empowered by section 20 of the
National Broadcasting Commission Act (NBC Act) to develop regulations to give
effect to the provisions of the Act, while Section 13(1) (f) of the Act also gave the
Commission the power to impose fines and sanction on broadcasters.

In exercising these powers, NBC developed the Nigeria Broadcasting Commission
Code (NBC Code) which requires broadcasters to comply with a range of content-
based obligations as well as provides for categories of sanctions that can be
imposed on broadcasters for flouting or breaching the Code.

NBC has the power to receive and investigate complaints (either in oral, written, or
whatever form) against broadcasters on a range of issues. If found in breach of any
provision of the Act, NBC can issue a range of sanctions, from warnings to issuing
fines to suspending a broadcaster’s service or licence or seizing a broadcaster’s
equipment.

BC Code in Practice

Through the provision of section 13 (1) (f) of the NBC Act and regulations 14 and 15 of the
NBC code respectively, NBC has been acting as the lawmaker, implementer and judiciary
when it adjudicates, investigates, and imposes sanctions on complaints received.

In practice, NBC has been the complainant against broadcasters and does not give
broadcasters the opportunity to defend themselves against such complaints, thereby defying
the principles of separation of powers, being a judge in its own case, and violating the
broadcaster’s right to fair hearing as guaranteed under the constitution.

Spotlight: MRA challenged NBC’s power to impose fines on
broadcasting stations

On March 1, 2019, NBC imposed a fine of 500,000Naira each on 45 broadcasting stations
over alleged ethical infractions during the general elections and for flouting the provisions of
the NBC Code without giving the broadcasters the opportunity to defend themselves.

Displeased with the fines, Media Rights Agenda (MRA) sued NBC stating that the action of
NBC violated the broadcasters’ right to a fair hearing under Section 36 of the Nigerian
constitution and prayed the court to render provisions in the NBC Code that authorize the
NBC to impose fines on broadcast stations for alleged breaches of the NBC Code as
administrative and regulatory bodies could not exercise judicial powers.
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In quashing the fines imposed on the 45 broadcast stations and restricting powers of the NBC
to impose fines on broadcasting stations, the court held that NBC sat as a complainant and at
the same time, the court, and the judge in its own matter.

The court also held that the NBC Code which gives NBC the power to impose sanction,
conflicts with Section 6 of the Nigerian Constitution which vested judicial power in the court
of law, therefore, the court would not sit idle and watch a body imposing fine arbitrarily
without recourse to the law.

In holding that the NBC’s action is ultra vires, the court noted that the NBC Code is a
subsidiary law that cannot confer judicial power on the NBC to impose criminal sanctions or
penalties such as fines. NBC has no power to conduct any criminal investigation that would
lead to a criminal trial and imposition of sanctions.

MRA challenged fine imposed by NBC on three TV stations

In another suit, MRA also challenged the fines of 5 million Naira each imposed on four
broadcast stations (Multichoice Nigeria Limited owners of DSTV, Telcom Satellite Limited
(TSTV), and Trust-TV Network Limited and Startimes Limited) for broadcasting a
documentary about the state of banditry and security in Zamfara, a northern state in Nigeria
on the ground that the documentary undermined Nigeria’s national security.

MRA contended that the imposition of fines on these broadcasting stations would not only
deter platforms and stations from reporting the true state of affairs regarding the situation of
security in Nigeria but also violate MRA’s right to be informed as well as that of its members
and other citizens of Nigeria as protected under the constitution and African charter.

The court made an order of perpetual injunction restraining NBC or anyone acting on its
behalf from further imposing any fine on media outlets, particularly, broadcast stations in
Nigeria for any alleged offence committed under the NBC Code.

As a result of these two judgments the NBC has not been able to impose fines on
broadcasting stations and this has allowed the stations to perform their duty as the watchdog
of the society without any fear of repercussions or sanctions that might be imposed by the
NBC.

Wireless Telegraphy Act (1966)

Section 10. Misleading messages and interception and disclosure of messages.
Criminalizes the intentional act of sending or an attempt to send any message that
is false or misleading, or is likely to prejudice the efficiency of any safety of life,
services, or endanger the safety of any person or any vessel, aircraft, or vehicle
through wireless telegraphy; or using wireless telegraphy apparatus with intent to
obtain information as to the contents, sender or addressee of any message which
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he/she does not receive. The person shall be liable to imprisonment for three
months or to a fine of 200 Naira or both according to Section 17 (c) of the Act.

7. MEDIA REGULATORY BODIES

National Broadcasting Commission (NBC)

The National Broadcasting Commission (NBC) is the body responsible for
overseeing and regulating the broadcast industry, as established by the National
Broadcasting Commission Act.

Commission members comprise a Chairman; the Director-General of the
Commission; and nine other members, who may be appointed to represent
interests, including law, business, performing arts; education; social science;
media, and public affairs. Their appointment is approved by the president upon the
Minister’s recommendation.

The President has the power to remove any member of the commission from
office, if satisfied that it is not in the interest of the commission or the interest of
the public that the member should continue in office.

The independence of the Commission has been questioned as a result of the
President’s powers to approve the Minister’s recommendations. In practice, the
Commission has always been influenced by the government as the Commission
does not hesitate to impose fines or sanctions on any broadcasting stations that are
critical of the government or hold the government accountable to the people.

Powers of the commission. The commission has broad powers to allocate and
suspend broadcasting licenses for radio and TV. Over the years, the NBC has been
criticized for abusing its powers of imposing fines on broadcasting stations as it has
imposed fines on broadcasting stations arbitrarily and this has led to Civil Society
Organizations instituting lawsuits against NBC challenging its powers to impose
fines under the NBC Act and NBC Code respectively.
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Spotlight: License of 52 Broadcast Stations Revoked by the
National Broadcasting Stations

On August 19, 2022, NBC announced the revocation of the broadcast licenses
of 52 television and radio stations, which affected many private and some
public stations. It also ordered the affected station to “shut down their
operations” within the next 24 hours.

Their licenses were revoked because the stations failed to renew their licenses
as required by the NBC Act. Several civil society organizations and other
stakeholders condemn NBC'’s action for its failure to consider the harsh
economic conditions the broadcasting stations are operating under in Nigeria.
NBC later reversed its order of revocation due to the backlash it received from
stakeholders

Nigerian Press Council

Nigerian Press Council is an agency under the Federal Ministry of Information and
Communications. It was established by the Nigerian Press Council Act in 1992, the
Act was amended in 1999. It is an institution responsible for upholding high
professional and ethical standards for the Nigeria Press.

The functions of the Nigerian Press Council include: Handling complaints about
the conduct of the press and the conduct of any person or organization towards the
press and exercising in respect of the complaints the powers conferred upon it
under this Act; Monitoring the activities of the press to ensure compliance with the
Code of Professional and Ethical Conduct of the Nigerian Union of Journalists; and
ensuring the protection of the rights and privileges of journalists in the lawful
performance of their professional duties.

8. FREEDOM OF INFORMATION AND FREEDOM OF EXPRESSION

DURING ELECTIONS

Electoral Act, 2022 (as amended)

The Electoral Act contains provisions on political campaigns during elections and
these provisions aim to ensure that the public is well informed about the political
parties, candidates, and electoral processes, as well as foster a balanced democratic
environment.

Section 94(1). Political Campaign by Political Parties and Candidates. Political
parties and candidates in Nigeria can only commence their public campaign 150
days before polling day and end it 24 hours before the election.
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Section 94(2). Restriction on Campaigns before Polling Day. It is a criminal
offence for any political party or anyone representing it to broadcast or advertise in
a newspaper to promote or oppose any political candidate within 24 hours leading
to the polling day. Anyone who does this will be liable on conviction to a
maximum fine of N500,000.

Section 95 (2,3, 4 and 5). Equal access and coverage by public media. During
election periods, political parties and candidates must have equal access and time
as well as be given equal coverage or visibility during prime times at similar hours
each day, upon the payment of the appropriate fees by public or state media. The
state media must not be employed to the advantage or disadvantage of any political
party or candidate at any election.

Where a public media fails to allocate equal media time or give coverage and
visibility to any political party or candidate, the public media shall be liable to a
fine of N2,000,000 in the first instance and N5,000,000 for subsequent conviction.
While its principal officers and other officers will be liable to a fine of N1,000,000
or imprisonment for a term of six months. (Section 95(6))

Section 96. Prohibition on Political Advertising Close to Election Day.
Criminalizes the broadcast, publication, advertisement, or circulation of any
material on the radio, television, newspaper, magazine, handbills, or any print or
electronic media to promote or oppose a particular political party or the election of
a particular candidate by any person, or print or electronic medium within twenty-
four hours before or on polling day.

Where a media outlet is convicted for this offence and its principal officers are
deemed to have committed the same offence, the media outlet will be liable to a
maximum fine of N1,000,000; and an individual will be liable to a maximum fine
of N1,000,000 or imprisonment for a term of six months or both.

Section 97. Prohibition on Campaigning Based on Religious or Tribal
Grounds. Criminalizes the broadcasting or advertising of a campaign by any
candidate, person, or associate based on religious, tribal, or sectional reasons either
to promote or oppose a particular political party or candidate. The punishment is a
maximum fine of N1,000,000 or imprisonment for a term of 12 months or both in
the case of an individual or corporate body; and a maximum fine of N10,000,000
in the case of a political party.
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